Abstract
Introduction
The Inter-American Court of Human Rights ('the Inter-American Court' or 'the Court') has for several years now used interpretive tools as a means to expand its jurisdiction into new areas of international law which were originally thought to fall outside the domain of human rights. This article looks at how this process has taken place.
Through the analysis of several case studies of 'expansionism' and activism by the Inter-American Court, I will try to distill the tools used by the Court in interpreting and applying the American Convention, the core instrument of the Inter-American system. The background question is the extent to which human rights can be thought of, in the Inter-American system, as a self-contained regime 1 of international law in interpreting legal instruments, or if it is overall a part of the general international legal system. My contention is that the Inter-American system's use of 'external elements' makes the case for it being part of the larger system of international law. 2 In the long run, this supports the unity of international law, as opposed to its feared fragmentation. 3 In order to attempt to prove this claim, this article will first look at the specific rules on interpretation of the American Convention, and then at the interpretation of the Convention in light of other instruments. This latter part will first explore the idea of the American Convention as part of general international law (something which has been discussed by the Court's jurisprudence), and then proceed to case studies on expansionism, which constitute the bulk of the article. These case studies will look at several areas of international law, such as international humanitarian law, investors' rights, and environmental law, which have not been originally thought as being part of the field of human rights, but which have become intermingled with the field in adjudicatory practice. It will also look at areas, such as economic, social and cultural rights (ESCR) and the protection of cultural minorities and indigenous peoples, which, even though human rights concerns, have originally fallen outside the jurisdiction of most adjudicatory bodies.
The analysis will be based almost entirely on the case law of the Inter-American Court, even though some reference to the case law of the Inter-American Commission may be necessary at times. It is therefore an empirical and descriptive exercise which will attempt to make more general normative considerations in the concluding
The Specific Rules on Interpretation of the American Convention
The American Convention on Human Rights has a specific provision dedicated to rules of interpretation. More specifically, Article 29 determines the ways in which the American Convention should not be interpreted. It precludes interpretations which would allow for the restriction of rights protected in the Convention (except within the limits set by the Convention) or rights 'inherent in the human personality'. More importantly for our purposes, it precludes interpretations which generally restrict the enjoyment of rights recognized in municipal law or other international treaties. 4 This means that the American Convention will be interpreted consistently with other relevant international treaties which recognize rights and freedoms. Any instrument can then be used as a means to expand the jurisdiction of the Inter-American system, as human rights are interdependent, even if they are not all contained within the key instrument the Court is interpreting.
A contentious case before the Inter-American Court forced the Court into considering the reach of Article 29. In the Case of Salvador Chiriboga v. Ecuador, the representatives of the victim (not the Commission) argued that Article 29 of the American Convention, just like Articles 1(1) and 2, 5 imposes a general obligation upon States. According to the representatives, the violation of a right protected by the American Convention often derives from a wrongful interpretation of it, and therefore there was, in that case, a violation of Article 29. 6 The Court said that there were no specific violations of Article 29, even though it did not expressly say that this provision is not justiciable (I suggest it is not).
The Inter-American Court has looked at interpretation as a central question in one of its Advisory Opinions. In responding to the question of how to interpret the American Declaration on the Rights and Duties of Man, the Court stated that the protection 4 The relevant provision is the following: 'Article 29. Restrictions Regarding Interpretation. No provision of this Convention shall be interpreted as: a. permitting any State Party, group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein; b. restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party; c. precluding other rights or guarantees that are inherent in the human personality or derived from representative democracy as a form of government; or d. excluding or limiting the effect that the American Declaration of the Rights and Duties of Man and other international acts of the same nature may have.' 5 Art. 1(1) ACHR is the obligation to respect and protect human rights, and the Art. which imposes an obligation on states parties. This is the reason any violation of a provision of the ACHR is a violation of that provision in conjunction with Art. 1(1). Art. 2 is also a general obligation, and is that of adapting municipal legislation to the ACHR standards. of human rights must be the fundamental cornerstone of the evolving 'law of the Americas'. Referring to the International Court of Justice's Namibia Advisory Opinion, 7 the Court said that international legal instruments should always be interpreted in light of the normative framework in force at the moment the interpretation is done. The Inter-American Court, by endorsing the ICJ's Opinion, thus rejected any 'historical' interpretations. 8 Another important tenet of the application and interpretation of treaties by the Inter-American Court is the idea that the American Convention and other instruments should be given a 'pro homine' interpretation, that is, that they should be interpreted in the way which is most protective of human rights. This declared 'bias' of the Court is another means of advancing interpretation in accordance with the purpose of the treaty; by choosing the pro homine way, the Inter-American Court dismisses the interpretation of its instrument according to the ordinary meaning of its words (the primary rule of interpretation) or any other traditional cannons of interpretation, instead directly serving the teleology of the instrument. This section asserts that the Inter-American Court has refused to consider Article 29 as an obligation on the same footing as the general obligations of Articles 1(1) and 2 of the American Convention. This means that the specific rules on interpretation of the Convention are instrumental in nature, and not substantive, as a rule on interpretation should be. Further, the Inter-American Court has rejected interpretations which aim at looking for the 'original intent' of an instrument, rather asserting 192-193. that the normative context of a rule at the moment it is interpreted should be the key factor. This is consistent with the tenets of Article 29, which requires an interpretation in accordance with other relevant instruments. This goes in hand with the idea of interpretation pro homine which has been advanced by the Court, which is an idea of teleological interpretation. How this all falls into place is the object of the following section.
Interpreting the Convention in Light of Other Instruments

A The American Convention as Part of General International Law
In the Advisory Opinion on the American Declaration, the Inter-American Court said that the Inter-American human rights system had reached a certain degree of specialization as compared to 'classic International Law'. 10 This seems to be a claim to human rights as a self-contained regime.
It has been asserted that the tendency of international law towards literal interpretation aimed at a precise delineation of states' obligations is not applicable in the human rights context. Instead, the interpretation of human rights instruments has the primary aim of promoting the effective application (effet utile) of the instrument.
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This is in line with the idea that, human rights instruments having a different aspiration from many other international instruments, they deserve to be interpreted differently. 12 As human rights instruments aim at law-making, rather than contractual arrangements between states, it is only to be expected that they will be interpreted in a different way, which will take into account the different purposes that this type of treaty is meant to serve.
This view has been reinforced in the Mapiripán Massacre Case, one of the most important cases of the Inter-American Court in the past five years. In this case, when analysing the issue of attribution to the state of responsibility for human rights violations perpetrated by non-state actors, the Court stepped away from general rules of international law, affirming the independence of human rights from the general international legal system, based precisely on the special character of human rights obligations due to the purposes of human rights treaties and obligations. 13 Further, the Court affirmed that human rights treaties must be interpreted in accordance with current circumstances, as opposed to an understanding based on an 'original meaning'. In saying that, the Court based this reasoning on Article 29 of the American Convention, and also, more tellingly, on the rules of the VCLT. By doing so, the Court reaffirms its links with general international law, 15 even though it is ready to set it aside when its call for human rights protection requires that. Human rights then becomes lex specialis to general international law. 16 The Court has also used the VCLT to make the case that the American Convention must be interpreted taking into account other treaties and instruments related to it, and also, more importantly, the system within which the Convention is inserted. 17 Therefore, even though the human rights system is still part of the general system of international law, it still serves a different purpose, and for that it must look at some tools of interpretation as taking precedence over others, adopting a necessarily more dynamic approach to interpretation. This has been the case of the Inter-American Court, for instance, in responding to the request for an Advisory Opinion on the right to consular assistance, in which the Court drew upon general international law and confirmed that human rights is a part of general international law. More than that, even, the Court said through that Opinion that human rights considerations permeate other areas of international law, and that when human rights interests are concerned legal obligations should be interpreted in a dynamic manner, so as to cover new situations on the basis of pre-existing rights.
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The human rights regime in this sense can be seen not as separate from general international law, but as an overarching regime. 19 International law must be applied consistently with human rights law, according to this view, and not the other way round. This activist approach permeates much of the Court's activities, and it proposes some kind of hierarchy within international law in which international human rights law is at the top. This is reinforced by what the Inter-American Court said in the Sawhoyamaxa case (to be analysed in detail below) regarding the alleged conflict between the American Convention (ACHR) and a bilateral investment treaty (BIT). The Court said that obligations deriving from 'commercial treaties' do not justify not meeting obligations under the ACHR, and that the application of the BIT should be compatible with the rules of the American Convention; that because of the lawmaking character of the ACHR, which creates individual rights and does not depend on state reciprocity for its functioning.
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Ibid., at para. 107. The Court also mentions other references to rules of general international law in the American Convention ibid., n. 186. 16 Ibid., at para. 107. An optimistic reading of the Advisory Opinion on consular assistance, coupled with the Sawhoyamaxa judgment, may suggest this hierarchical understanding of the legal order and the supremacy of human rights obligations. A more nuanced construction, though, indicates that human rights are pervasive and perennially relevant in all adjudication, but not necessarily superior. In this sense, the multiple legal sources available engage in a dialogue, rather than opposition, and all cooperate towards achieving the best possible result. Human rights are an essential consideration, but not one which automatically trumps all other applicable rules.
This means that the Court is willing to consider other instruments as interpretive aids for the American Convention. Coupled with the activism of the Inter-American Court, this has led to a great expansion of its role as an international adjudicator in the continent. I will now look at some instances in which this expansion has taken place.
B The Expansion of the Inter-American Human Rights System
International Humanitarian Law
The organs of the Inter-American system (Commission and Court) have adopted different positions over time as to the relationship between international humanitarian law (IHL) and human rights (HR) in their individual petition system. Initially, the InterAmerican Commission rejected using IHL rules in interpreting the American Declaration on the Rights of Man and the Citizen 21 in Disabled Peoples' International et al. v. United States, concerning bombing promoted by the US in Grenada in 1987 which injured 16 inmates of a psychiatric clinic. 22 The Commission restricted its analysis to the American Declaration -or at least it did not openly mention the application of IHL rules -and declared the case admissible.
Later, in La Tablada v. Argentina, the Inter-American Commission, when analysing whether it could apply IHL rules directly and declare their violation, decided it could do so based on five primary reasons, 23 the most important of which was the fifth one. It stated that, because the Inter-American Court had affirmed that it could analyse other treaties in its exercise of jurisdiction in an Advisory Opinion, 24 the Commission could 21 This instrument was used instead of the ACHR because the US is not a party to the latter, and thus the competence of the Commission for hearing individual complaints, while still existent, is limited to the rights protected by the Declaration. The finding of the Advisory Opinion had been restricted to the advisory competence of the Court, however, and was therefore misinterpreted by the Commission. This was later corrected by the Court in its decision on preliminary objections in Las Palmeras.
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In this case against Colombia, the Commission had declared a violation of Common Article 3 to the Geneva Conventions in its report on the merits, and had requested the Court, upon submitting the case to it, to make the same finding. The Court, however, declined directly to determine whether a rule of international humanitarian law had been breached in the case; instead, it determined that it could use Common Article 3 in interpreting the reach of the American Convention. 27 One commentator has argued that the only reason why the Court admitted using Common Article 3 to illuminate the scope of the right to life as protected by the American Convention was that such Article represented customary law. 28 However, subsequent practice of the Inter-American Court in which the Court does not allude to the customary status of a rule it invokes shows that this was not the case, or, if the customary status of an IHL rule was ever a requirement, that this requirement was dropped or is simply assumed at this stage.
The Bámaca Velásquez case is quite remarkable in the practice of the Inter-American Court. In this case, while analysing the enforced disappearance and (presumed) execution of the victim, the Court, under a separate heading, analysed the violation of Article 1(1) of the American Convention in the light of Common Article 3 to the Geneva Conventions. 29 The Court said that Common Article 3 imposed upon states several obligations which overlapped with provisions of the American Convention, 30 and in this way it seems to have drawn a parallel between the provision of the Geneva Conventions and its general provision. In the end, though, the Inter-American Court decided to declare the violation of Article 1(1) in conjunction with other provisions of the American Convention, and not directly with Common Article 3, truthful to its mandate of interpreting only the American Convention. 31 The fact that the Court decided that the only provision it needed in order to give meaning to Article 1(1) was an extraneous provision, coming from international humanitarian law, gives Common Article 3 a very important status. More important for the present purposes, the Inter-American Court drew on its general provision on the guarantee of rights so as to extend its competence and apply humanitarian law. Ibid., at para. 209. 31 Ibid., at para. 214.
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In the Mapiripán Massacre case, the Court referred to Common Article 3 of the Geneva Conventions and to Additional Protocol II as a set of provisions which should be taken into consideration when considering the entirety of the case. 32 According to the Court, Article 29(b) of the American Convention requires that provisions of international humanitarian law be taken into account. 33 Subsequent practice of the Inter-American Court on the relationship between IHL and HR uses provisions of the Geneva Conventions and Additional Protocol II (relative to non-international conflicts) in interpreting the rights to freedom of movement, 34 property, and private and family life, 35 among others. All of these subsequent cases, like the entire practice of the Inter-American Court, refer to the specific provisions in connection with the general provision on the guarantee of rights. Thus, none of them contradicts the finding in Bámaca Velásquez, and it looks as if it is by illuminating the general obligation on the guarantee of rights, a general clause within the American Convention, that the Inter-American Court makes room for extending its competence to assessing IHL concerns.
In Vargas Areco v. Paraguay, the Court dealt with the matter of recruitment of child soldiers. 36 For this, the Court referred to IHL provisions and also to the UN Convention on the Rights of the Child and the Protocol thereto. It also referred to several reports, recommendations, and other soft law instruments, and to the Statute of the International Criminal Court. This was all to prove that there was an 'international tendency' to avoid the recruitment of child soldiers. 37 It is noteworthy that the whole discussion on the recruitment of child soldiers was irrelevant to the case before the Court, as the temporal limitations on the exercise of the Court's jurisdiction did not allow it to consider the recruitment of child soldiers per se as a human rights violation (even though this was the object of the consideration of the case before the Commission). In this sense, the Court went out of its way in the consideration of the case solely to state that IHL was a relevant set of rules for human rights protection, regardless of whether it was at the core of the case or not.
Another interesting case, decided on the same day, concerns the determination of the concept of 'crimes against humanity' in the context of determining whether an amnesty law which granted blanket amnesties even for crimes against humanity amounted to a violation of the human right to a remedy and to judicial protection. 38 The Court drew on a wide range of instruments of international criminal law, including the Statutes of 32 Case of the 'Mapiripán Massacre', supra note 13, at para. 114. 33 Ibid., at para. 115. Ibid., at para. 122. All these instruments are used to define the category of crimes against humanity, and through that to determine that the impunity of such a crime violates several rights of the American Convention (many of which are not susceptible to derogations). 39 This leads to the conclusion that the amnesty law was enacted in contravention of the American Convention. IHL is then used, alongside international criminal law, as a tool to give context to a case, becoming simply part of the 'factual matrix' of the case. These two branches of law in this case are not interpretive tools; they are evidentiary accessories to a legal point.
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The Inter-American Court, hence, will bring into its judgments an entirely different regime (IHL or international criminal law) as a means of giving meaning to the provisions of the American Convention, or of offering legal support to a claim which relates to the violation of a certain right. The Court has used this tool in order to give meaning to several isolated Articles of the Convention, and also to Article 1(1), the central provision of the instrument. The Court has not always relied on external regimes for this task of 'expansion' of the meaning of the American Convention, or at least not as decisively. The cases on environmental rights exemplify this.
Environmental Law
The Inter-American system has a very peculiar approach to environmental issues: instead of thinking of environmentalism as an autonomous area of concern, the organs of the Inter-American system, particularly the Commission, tend to connect the protection of the environment with the protection of indigeneity. Most cases brought before either the Commission or the Court involving environmental harms concern indigenous communities, and one of these cases gets to the point of categorizing the effects of pollution into material values (including health) and the spiritual values associated with the environment.
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This case, involving the Community of San Mateo de Huanchor in Peru, concerns the pollution caused by toxic waste sludge next to the community, 42 and a claim for the violation of the right to life, among others, 43 has been declared admissible by the Inter-American Commission. 44 It is important to mention that, while the petitioners also claimed a violation of the right to the protection of dignity and the right to protection of the family, these claims have been deemed unfounded by the Commission, and 39 Ibid., at para. 111. 40 Ibid., at para. 125. Ibid., at para. 1. 43 Ibid., at para. 66. These other rights include the right to personal security, the rights of the child, and judicial protection. 44 Ibid., at para. 67. will not be analysed on their merits. 45 This means that, while the Commission accepts the connection between the right to life and the environment, it seems to reject the connection with private and family life, characteristic of the European system. 46 Another case, involving the effects of the construction of a dam in Chile, did not frame the connection between indigenous peoples and the environment based on the right to life, but rather on the right to physical integrity and the right to freedom of religion, 47 thus reinforcing the connection between the spiritual element of indigeneity and the environment characteristic of the Inter-American System. The case ended in a friendly settlement, however, and the Commission did not have the opportunity to analyse the merits of such connection.
The Case of the Saramaka Community v. Suriname is also an interesting example of an environmental claim which has not been fully recognized within the case. In this case, the claims for human rights violations deriving from the environmental harm caused by a mining project on indigenous lands were rejected by the Court in the Preliminary Objections phase. The Commission did not present the environmental claim in its original petition and, even though the Representatives are able to present new legal claims before the Court in any given case, they must do so within the set of facts as presented by the Commission. The Commission failed in its initial petition to mention the environmental harm caused by the mining project, and thus the claim was rejected by the Court. 48 This would have been a great opportunity for the Court directly to address the human rights dimension of pollution, but it failed on procedural grounds.
Other cases before the Inter-American Court generally go in a different direction.
In Claude Reyes et al. v. Chile,
49 the Court dealt with the matter of the right to freedom of information (a corollary of the right to freedom of expression, which was in fact the provision analysed) of a group of citizens who brought an action for having been denied information by the country's foreign investment committee about the environmental effects of a certain project on the ground that the activities of the foreign investment committee were bound by confidentiality. The Court mentioned the International Covenant on Civil and Political Rights (ICCPR) and the Universal Declaration of Human Rights (UDHR) as examples of instruments in which the right to freedom of expression has been construed also to embody the right to receive information. on access to information, public participation in decision-making, and access to justice in environmental matters to support the argument that information on foreign investment and information which affects the environment are particularly important types of information, the denial of which is a serious interference with Article 13 ACHR. 51 After making the proportionality analysis required by this provision, the Court concluded that there had been a violation of the victims' right to receive information. 52 The right to receive information in this case was 'boosted' by the fact that the information at hand was environmental, and the existence of specific instruments on access to environmental information strengthened this claim.
In Kawas Fernández v. Honduras, the Court analysed the violation of the right to freedom of association of an environmental activist who had been murdered because of her activities. The claim was that the deprivation of her life had also brought with it the violation of her right to associate with others. 53 The Court connected her work as an environmental activist with that of a human rights defender, putting environmental rights within the category of ESCR, as the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights ('Protocol of San Salvador') declares the right to a healthy environment in its Article 11. 54 The Court acknowledged the causal relationship between the murder of Jeanette Kawas Fernández by state agents and the interference with her right to freedom of association. It also mentioned the chilling effect that this interference had on other environmental activists. 55 Based on this, it declared that there had been a violation by the state of the victim's freedom of association. 56 Therefore, even though there had been no decisions by any of these bodies declaring breach of the right to life by a state on the grounds of environmental harm, it is important to bear in mind that this link has not been discarded, and has indeed been admitted. And other cases have brought in environmental concerns as a background for the importance of a given claim, in a similar fashion to the use of international criminal law by the Court in the case of amnesties for crimes against humanity. Environmental protection is thus not yet within the self-delimited mandate of the Court, but it certainly informs the factual matrix against which the violation of rights of the American Convention is assessed.
Minority/Indigenous Protection
The cases on minority rights usually concern indigenous rights in the Inter-American system. In the pioneer case before the Inter-American Court, the Awas Tingni Case, the Court relied upon two core ideas to bring indigenous rights within the scope of the American Convention. The first of them is the idea that human rights instruments 51 Ibid., at para. 81.
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Ibid., at para. 103. Ibid., at paras 147-148. 55 Ibid., at paras 152-153. 56 Ibid., at para. 155.
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The second is the idea contained in Article 29(b) of the Convention, which opens the door for the use of other instruments (international or national) as relevant tools and, in the words of the Court, precludes restrictive interpretations of the American Convention. 58 In this specific case, the Court invoked Article 29(b) to enable the use of the Nicaraguan Constitution as an interpretive tool. 59 In a subsequent case, the Court also used the ILO Convention (No. 169) on Indigenous and Tribal Peoples, but making the observation that the Convention had been ratified by the state against which the case was being brought. 60 This makes one wonder whether the only way the Convention could have been invoked would have been if it had been ratified. 61 Another important interpretive tool used in the context of indigenous peoples is the general provision of the American Convention on the Guarantee and Safeguard of Human Rights (Article 1(1) ). This new line of jurisprudence began with the Case of the Yakye-Axa Community v. Paraguay, in which the Court said, in obiter dictum, that the right to equality, as guaranteed by the general provision on the respect for human rights of Article 1(1), imposed on states an obligation to undertake measures to accommodate cultural differences. 62 This was later developed in the Case of López Álvarez v. Honduras, in which the Court gave full meaning to the confused expression of the earlier case to say that a right to the enjoyment of one's culture was indeed contained within the general provision of Article 1(1), and that measures preventing an individual from expressing himself in his indigenous language amounted to a violation of the right to freedom of expression in conjunction with the general provision. Ibid., at para. 148. 59 Ibid., at para. 153. 
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I mean here ratification in the international sense of Art. 14 VCLT. Even though the Court does refer to the municipal legislative acts which promoted the 'constitutional' or 'internal' ratification of the instrument, the Court does not offer much detail on the transposition of the instruments into municipal law, rather focusing on a more general idea of ratification which is in consonance with the international legal meaning of the term.
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Yakye Axa Indigenous Community, supra note 60, at para. 51. This para. deserves full transposition: '51. In view of the fact that the instant case addresses the rights of the members of an indigenous Community, the Court deems it appropriate to recall that, pursuant to Articles 24 (Right to Equal Protection) and 1(1) (Obligation to Respect Rights) of the American Convention, the States must ensure, on an equal basis, full exercise and enjoyment of the rights of these individuals who are not subject to their jurisdiction. However, it is necessary to emphasize that to effectively ensure those rights, when they interpret and apply their domestic legislation, the States must take into account the specific characteristics that differentiate the members of the indigenous peoples from the general population and that constitute their cultural identity. The Court must apply that same reasoning, as it will do in the instant case, to assess the scope and content of the Articles of the American Convention, which the Commission and the representatives allege were breached by the State.' Thus, the IACtHR derives the ability to protect cultural specificities from a general provision and the requirements of equality. This is a very welcome development, in the sense that all aspects of cultural identity can be protected under all rights of the Pact of San José. The Court is also not shy about invoking other instruments, and more specifically the special regime of ILO Convention (No. 169). However, when it comes to this instrument, unlike in the use of other instruments in other types of cases, the Court seems to be attached to the ratification of the instrument which, even though framed as a requirement by the language of Article 29 of the ACHR, has not always been observed as such.
In the Case of the Yean and Bosico Girls v. the Dominican Republic, for instance, the Court invoked the UN Convention against Statelessness as a relevant instrument for ascertaining the Dominican Republic's obligations with regard to the right to a nationality protected by the ACHR (Article 20), even though the Dominican Republic was not a party to the instrument. 64 One possible explanation is the sensitivity of this area, given that indigenous rights are still a hotly debated political issue in most Latin American countries. But the reasons for this slight reticence of the Court are unclear.
Investors' Rights
The case law of the Inter-American Court on investors' rights does not really rely upon other international treaties, but it nevertheless offers interesting insights when it comes to the interpretation of the American Convention. Whether investors' rights can be adjudged to be human rights concerns as a matter of principle is a question beyond the scope of this article; 65 what is relevant is that cases pointing in this direction have been documented in both the Inter-American and European systems.
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One of the issues regarding the treatment of investors in the Inter-American System is their standing to appear before the organs of the system. The American Convention, in Article 1(2), defines person in a way which excludes companies and other juridical persons. In this way, only investors who are natural persons are able to bring claims before the bodies of the Inter-American system. This is a rather literal interpretation of the American Convention, and one which is not in tune with the Court's tendency A typical position is to show a certain reluctance in accepting investors, who are primarily economic actors, as bearers of human rights because of their condition as economic actors. While several constitutional traditions (notably those of Germany and Austria) recognize rights related to economic initiative as fundamental rights, this is still a somewhat controversial category of rights-bearers, since many investors (particularly transnational corporations) are often human rights violators themselves. A possible way to reconcile this tension and award investors access as such to human rights jurisdictions is to think that, by allowing investors to appear before human rights courts, one eliminates in practice the bias of these bodies against economic actors. If they were put on the same level as those whose human rights they affect, investors would then not have the option of rejecting accusations against them brought by human rights bodies, because they had been given the status of rights-bearers themselves. This position retains most of the principled reticence to accepting investors, but still allows them access to human rights bodies. to broaden its scope of protection. 67 It is, however, consistent with the case law of the Court when it comes to collective entities, in which the Court has always granted victim status to the individual members of a community 68 or even of a political party, 69 but rarely, if ever, to the collective entity as such.
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In one case the Court analysed the conflict between an obligation imposed by a bilateral investment treaty (BIT) and the American Convention. In the Sawhoyamaxa Community Case, the Court was faced with an argument by the Paraguayan government that it had been unable to return the traditional lands of an indigenous community to that community because of its obligations under a BIT. The Court, while disregarding this argument mainly on procedural grounds (Paraguay failed to produce evidence of the existence of this BIT), also asserted the superior hierarchy of human rights treaties, based on the assumption that the human rights regime is a general regime, with law-making effects (as opposed to the 'contractual effects' of a BIT, which is essentially based on reciprocity).
71
The protection of investors' rights is yet another area in which the Inter-American Court has expanded its jurisdiction, and it has done so through an interpretation of the right to property. It has, however, been a more timid expansion, in the sense that a more conservative interpretation of a procedural requirement (consistent with the case law of the Court in general, and not exclusive to investors' rights cases) does not allow for companies to appear before the organs of the Inter-American system, only individuals. But the right to property, as interpreted by the Court, has generally been protected in favour of the investors as natural persons. The notable exception is the Case of the Saramaka Community v. Suriname, supra note 48, at paras 78-86 and 188-189, in which the Court granted reparations to the entire community as such, as opposed to naming each of its members. It must be noted, though, that the recognition of the community as a victim in its entirety only appears in the part of the judgment dealing with reparations, there lacking a more explicit recognition of the possibility of abstract entities as such being victims of human rights violations. It is also important to note that, in the specific circumstances of the case, Suriname municipal law granted the community the status of a legal right-bearing entity. See also Nikken, 'Balancing of Human Rights and Investment Law in the Inter-American System of Human Rights', in Dupuy, Francioni, and Petersmann (eds), supra note 66, at 260 (mentioning precedents of the Commission in which an abstract entity -the Venezuelan TV channel Globovisión -was the beneficiary of provisional measures).
For a more detailed account see ibid. 
Economic, Social, and Cultural Rights
The protection of Economic, Social, and Cultural Rights (ESCR) falls right within the domain of human rights law, even though its enforcement at the international level has not been fully developed yet. 73 Even though the American Convention does contain a provision on ESCR (Article 26), 74 this provision requires only the progressive development of the economic, social, educational, scientific, and cultural standards set out in the OAS Charter. It is, however, the provision which has to be interpreted and applied in individual cases, even though it may be applied in conjunction with other provisions.
In Acevedo Buendía and others v. Peru, the Inter-American Court considered the topic of social security benefits. Instead of framing social security as an ESCR issue, it chose to look at it from the perspective of the right to property. 75 The Court adopted a broad understanding of the reach of property, developed in other cases. 76 It, however, did take ESCR considerations into account when giving content to the right to property in the case. When mentioning the idea that property can be limited by law, it mentioned in a footnote that the San Salvador Protocol to the American Convention (on ESCR) opens the possibility for limitations of ESCR on similar grounds to those on the right to property. 77 The Court eventually found that the failure of the state to comply with its own constitutional law (as interpreted by the Peruvian Constitutional Court), which protected social security as a property interest, violated the American Convention.
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It is interesting to note that again, in a case dealing with a politically sensitive issue (ESCR), similarly to indigenous issues, the Court relied on internal law as a means of giving content to the American Convention. But the Court in this case also considered separate claims under Article 26 of the American Convention. Using an unusual tool for the Inter-American system, it looked at the drafting history of Article 26 to argue that this history suggested a real commitment to the protection of ESCR by the drafting states, which wanted to give 'certain binding force' to the provision. 79 Another interesting interpretive tool used by the Court to reinforce the allegation of binding force of the provision is looking at the placing of Article 26 within the Convention. By observing that Article 26, even though in a different chapter from the other justiciable provisions of the American Convention, is still within Part I of the instrument, called 'Duties of the States and Protected Rights', the Court argued that this provision also generated obligations upon the States Parties. 80 It finally recalled the idea of interdependence of human rights, the case law of the European Court of Human Rights on positive obligations, and the general observations of the UN Committee on Economic, Social, and Cultural Rights. 81 After all these arguments, the Court differentiated between the obligation of progressive realization of ESCR and the immediate enforceability of the right to property, and stated that these were different obligations, and only the protection of property had been actually violated in the case. The case concerned the rights of 418 laid-off employees of a Peruvian company, who argued that their labour rights, as protected by Article 26 of the American Convention interpreted in the light of other international instruments, required their reinstatement. The Court, however, did not enter into the merits of considering labour rights as an ESCR issue, instead limiting itself to saying that it would consider these issues when determining the reparations due. 84 may be interpreted as meaning that, when tackling difficult issues, the Court will sometimes avoid considering 'foreign' instruments directly, but will take them into account in the reparations phase. If one remembers that it was precisely in the reparations phase that the Court made its first recognition of the quality of an abstract entity as a victim (in the Saramaka Community Case), 86 this suggests that the reparations part of the Court's judgments can be thought of as a 'less controversial' section in which the Court can push its jurisprudence further.
In Palamara Iribarne v. Chile, the Court considered the confiscation of a book on intelligence services which, according to the state, revealed sensitive information regarding the operation of the Navy. In addition to the printed copies of the book, the author's computer hard drive, where the originals were, was also confiscated. 87 The Court determined that a broad understanding of the right to property in Article 21 of the American Convention included intellectual property, and that other international instruments (including the International Covenant on Economic, Social and Cultural Rights (ICESCR), as well as the Berne Convention on the Protection of Literary and Artistic Works) also protected intellectual property concerns. 88 Based on these considerations, and having analysed the factual specificities of the case, the Court concluded there had been a violation of Article 21 of the American Convention.
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When it comes to Economic, Social, and Cultural Rights, therefore, the Court has a tendency to focus on the property impacts of a violation of ESCR, rather than directly address the violation of an ESCR. This is partly due to the difficult enforceability of ESCR, and it impacts negatively on the interpretation of this vague provision of the American Convention. Even though interpretive tools the Court does not usually refer to (such as drafting history) are part of its considerations on ESCR, ultimately the interpretation of this provision by the Court suggests that ESCR interests are best served when translated into effects upon property. The protection of property then becomes an important tool for the protection not only of investors, but also of ESCR generally.
Interpretation, Fragmentation, and Unity
A summary of the interpretation methodology of the ACHR by the Inter-American Court could be the following: the Inter-American Court applies general cannons of interpretation, but it derives them from the specific rules of interpretation of Article 29, instead of the VCLT. The Vienna Convention is used by the Court as a means to establish its connection to general international law, but at the same time the Court makes it clear that the human rights system is separate from, and even arguably superior to, general international law. 86 See supra note 70 and accompanying text. Ibid., at para. 104. 89 Ibid., at para. 111.
Instead of using the Vienna Convention's basic tenet of interpretation in accordance with the ordinary meaning of the words of the treaty (first part of Article 31(1) of that instrument), the Court uses the teleological tool referred to at the end of the same provision of the Vienna Convention. It does not therefore subscribe to a more conservative application of Article 31(1) in the same way as other international tribunals. This justifies the position of the Court in adopting its pro homine approach.
The Court has systematically invoked treaties outside the Inter-American system as a means to expand its jurisdiction, using Article 29 of the American Convention as a catapult for expanding its mandate. But there is some variation in the ways in which this will happen. In more politically delicate contexts, such as indigenous rights and economic, social, and cultural rights, municipal law (or internalized international treaties) seems to play a larger role in interpreting the American Convention. In other areas, such as international humanitarian law, the Court has more easily referred to other international treaties as interpretive aids, but it has also shown some reluctance in invoking international criminal law, using it only as part of the 'factual matrix' of the case, rather than directly affecting the interpretation of provisions of the Convention.
Cases in which Article 1(1) of the American Convention have been reinterpreted, such as the Bámaca Velázquez case, are the strongest instances of a 'foreign' instrument becoming part of the normative universe of the Inter-American Court. More often than not, these outside instruments play a role in reinforcing legal points that would be arrived at by the Court in any case, and in this case the Court can be seen as paying a tribute of sorts to the rest of the international legal system. It does not generally create new rights through this bringing in of external instruments; rather, it just adds new dimensions to pre-existing rights (the notable exception being the case of indigenous rights, which has recently even added a group rights dimension to the case law of the IACtHR in the Saramaka case). But this exercise of bringing in other instruments is important to the unity of the international legal order, and for putting the law of the Inter-American system into a better perspective, that is, as part of a larger normative universe.
The fact that the ACHR is given some sort of 'preferential' or even an apparent 'hierarchically superior' treatment is easily explained once one considers the normative mandate of the Inter-American Court, which gravitates precisely around the American Convention. If the Court is meant to interpret the American Convention, all other instruments it uses are to be looked at from the perspective of the ACHR, and it is therefore to be expected that the practice of the Court will put the Convention at the very top of its considerations. But the fact that the IACtHR is willing to look so much outside the constraints of its constitutive instrument is nevertheless a laudable characteristic of the system.
The conclusion of the Court that human rights are lex specialis to general international law fits perfectly in this context. Any argument for a self-contained regime of international human rights law then becomes fallacious, as the dialogic relationship between general international law (or the many other branches of international law, to the extent that it is very difficult to define what 'general international law' would actually be) seems to govern the adjudicatory practice of the Inter-American Court.
